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460 James Robertson Parkway
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November 20, 2002

General Paul Summers

Tennessee Attorney General and Reporter
Cordell Hull Building

Nashville, TN 37243

Dear General Summers:

Chairman Sara Kyle requested that I provide you a chronology of the activities
taken by the Tennessee Regulatory Authority regarding the Federal Trade Commission’s
(FTC) proposed national do not call rules. As you can see, the Authority has expressed its
concern both formally, through written comments to the FTC, as well as through informal
channels in discussions with FTC staff. Finally, not sensing that our concerns were
carrying the weight they should, the Authority wrote to each member of Tennessee’s
Congressional delegation requesting their assistance. Desiring to keep our state leaders
informed of our efforts and the possible impact of the FTC’s action, we provided members
of the General Assembly and the Governor’s Office with a copy of our letter to the
Congressional delegation. Finally, we proposed and help pass a resolution by the National
Association of Regulatory Utility Commissioners (NARUC) requesting that the FTC not
take any action that would adversely affect existing state do not call programs. Consistent
with this resolution, NARUC’s General Counsel filed written comments with the FTC.

We are thankful for your interest and active participation in protecting state’s rights
and a popular Tennessee program. Please let me know if you need any additional
information or assistance.

Sincerely,

(2

Eddie Roberson
Chief, Consumer Services Division

Attachments

cc: Chairman Sara Kyle

Telephone (615) 741-2904, Toll-Free 1-800-342-8359, Facsimile (613) 741-8953
www.state.tn.us/tra




Tennessce Regulatory Authority’s Actions regarding
the FTC’s proposed National Do Not Call Registry

January 22, 2002 - FTC issued its notice of proposed rulemaking to establish a national do not call
registry.

February 11, 2002 — Proposed and help pass a resolution at the NARUC Winter Meeting in Washington,
DC urging the FTC not to do anything that would adversely affect existing state do not call programs.
March 28, 2002 -- Filed comments with the FTC regarding its Notice of Proposed Rulemaking to amend
the FTC’s Telemarketing Sales Rule 16 CFR Part 310. Copy Attached.

June 28, 2002 -- Filed comments with the FTC regarding the second part of the Proposed Rulemaking
regarding the proposed user fee schedule. Copy Attached.

August 29, 2002 - Participated on a conference call with Eileen Harrington and David Torok of the FTC
. Those on the call were Eddie Roberson, Chief of the CSD and Ed Mimms, Do Not Call program
manager. Staff expressed its concern of how the FTC’s proposed rules might adversely affect
Tennessee’s Do Not Call Program.

September 12, 2002 -- Obtained a copy of the FTC’s Request for Proposal concerning how the national
program would be managed in terms of consumer registration and operation by a third party contractor.
September 16, 2002 -- Met with representatives from the Tennessee Attorney General’s Office to
discuss strategy. Representing the AG’s office were Tim Phillips, Leigh Ann Roberts and Shalina
Chatterjee and from the CSD were Eddie Roberson and Ed Mimms.

September 17, 2002 — Participated in a conference call with Eileen Harrington of the FTC. Those on the
conference call were Eddie Roberson, Ed Mimms, along with Shalena Chatterjee and LeighAnn Roberts
from the Attorney General’s Office.

October 3, 2002 — Prepared a letter to the Tennessee Congressional Delegation expressing the TRA’s
concern over how the national program may adversely affect Tennessee’s program. Copy Attached.




Before the
Federal Trade Commission
Washmgton, D.C. 20580
Telemarketing Rulemaking-Comment FTC Flle No. R411001

Comments of the Tennesee Regulatory Authority

" The - Tennessee Reguiatory Authority (“Authority” or “TRA”) files these
cemments with the Federal Trade Commission (“FTC”) in response to the Notice of
- Proposed Rulemaking to amend the FTC’s Telemarketinig Sales Rule, 16 CFR Part 310,

v. The TRA epplauds the past efforts of Congress and the FTC in the passage and

. implementation of legislation including the Telemarketing Consumer Fraud and Abuse
) Prevention Act (“Telemarkeﬁng Act” or “the Ac_t”) 15 USCA § 6101 et seq. to prot_;ect'
consumers against telemarketing fraud. The TRA also understands and deknowledges the
necessﬁy to modify the original Rule fo effectuate and meet the policy objecﬁvee set forth
in the Uniting and Strengthening America by Providing Appnopﬂate Tools Required to
Intercept and Obstruct Terrorism Act (“USA Patriot Act”) Pub. L. No. 107-56, 1 15 Stat.
272 (2001) The TRA further acknowledges the FTC’s stated objectlve in the proposed
rulemaklng to prohﬂnt spec1ﬁc deceptive and abusive telemarketing actions and the
estabhshment of a national Do-Not-Call registry for a trial two-year period.

The Authonty wishes to focus its comments on the FTC’s proposal to establish- a.
'nationel Do-Not-Call reglstry The Authority bases its comments upon the two-year
| expenence it has obtained through the nnplementauon, operation and enforcement of its
Do-Not-Call Program (“Program ). Since 1999, over 695,422 Tennessee residents have

registered with Tennessee’s Program and the Authority has investigated approximately




1,296 consumer complaints alleging v‘iolau'ons‘: of state law.' _The Program has been a v
success from all .indicaﬁo‘ns.- The:implementation ‘of custoxner-ﬁiendly registraﬁOn and
COtnplaint 'procedutes,' continuous consumetf education effoxts, and vigorous enforcement
actions - has paid great dividends in teduc_ing the probletn of unwanted telephone
soﬁcitations in Tennessee. We would like to share with the FT C, information and
.recommendattons based upon what is working in Tennessee We also express a concern

 that the estabhshment of a national Do-Not-Call reglstry should enhance not diminish the
| effectiveness of »Tennessee’s Program. Regardmg this concern, the Authonty
: recommends that a long-term partnership between the FTC and the states that have
1mp1emented a Do-Not-Call program be estabhshed to ensure an ongomg cooperation to
- combat telemarketing abuses. The Authonty also urges the FTC to “tread lightly” on the
A exercise of federal preemption of existing state programs For those successful state
- programs the saying, “if it is not broken do not attempt to fix it” appears to be the
appropnate federal pohcy direction. The Authonty hopes this information will be
considered by the FTC in its d_ehberatlve process to reach the right decisions regarding |
| the establishment and operation of a national Do-Not-Call registry.
Problem and History |

o The mformanon age has created the opportumty for a new method of sales
sohcltatlon The door-to-door sohc1tatlon of the past has been replaced with the phone-
to-phone telemarketmg solicitation often from large call centers. ' The personal sales
approach has been replaced by an nnpersona] approach. Ev1dence is strong that a large
segment of the public is opposed to the intrusive practices of telemarketmg In reaction

to this mounting pubhc opinion, Congress enacted several pieces of legislation during the



| 199l)s to restrict certain practices of telemarketers. In enacting the legislation, the federal
government elected an industry self-poﬁcing approach with the establishment of a
. national Do-Not-Call registry maintained by Direct Marketing Association (“DMA”).!
Aﬂer many years of existence, the DMA Do-Not-Call registry has only grown to four (4)
tnillion subscribers. From our discussions withv the public, it appears that many
- Tennesseans were not aware of the DMA reglstry Without quesuon, this approach for
whatever reason has not been successful. Desplte these well-mtended actions, consumerb
. frustrations regardmg unwanted telephone solrcltatlons contmued A new approach was
| N required. The voice of the pubhc found 1ts way into the halls of state leglslatures -
' Bemg closer to the snuatlon and in response to pubhc pressure, twenty (20) state
| legislatures have passed Do-Not-Call statutes as of January 2002, and similar legislation

is pending in other states. States, like Tennessee, are malqng progress toward halting -

c unwanted sohcltatlons A review of the number of subscribers enrolled in the state

programs, the number of telemarketing complamts regwtered with each state and the
: numerous enforcement act:rons commenced in the states 1nd1¢ate that the state programs
are p0pular with the public and are doing an effective job in addressmg ‘unwanted

_V sohcrtatlons over the telephone '
X | Tennelsee’s Do Not Call Program ' _ |
| | The Tennessee General Assembly passed the Telephone Solicitations Act (“Act”)
Tenn, Code Ann § 65-4-405 et seq. in 1999. The Act gave Junsdlctlon to the TRA to
’ estabhsh a Do-Not-Ca]l Program apphcable to res'idential subscribers and the authority to

~ levy fines up to $2,000 per violation. A $500 annual registration fee collected from

! Direct Marketmg Assocmuon is an mdustry orgamzatton of telemarketers. However, not all busmesses
- engaged in telemarkel:mg belong to this Association. »




telephone  solicitation .eompa_ﬁies funds the cost of the Program.  For this fee,
telemarketing companies are provided an electronic copy of the Tenneesee Do-Not-Call
| registry each month. The monthly distribution of the registry ensures a quick turnaround
for consumers desiring to be included on the ,fegieu'y. -There vis no fee charged to
consumers for being included oe the Program f_egistry.

' One of the ceﬁtral reasons why the'Tenneésee Programl is successful in reducing
unwanted telephone solicitatien calls is the tight language of the governing state statute. |
| Refusing to bend to interest ‘gfoup pressures' during the deliberative_ process, the
Tennes'see General Assembly limited the exeeptlions in the Do-Not-Call statute to three-
| (3). The exceptions ere as follows:

1. The 'telemavrketer has the prior express pemxissioh of the person called;
2. The telen;lafketer is a not-for-profit organization exempt from paying taxes under the
- Internal Revenue Code § 501(c) as long as certain conditions are met; and
3. The._person solicited has 'had a business relation over the past twelve (12) months with -
the company causing the solicitation to be made. | |
The Tennessee Do-Not-Call statute also prehibits telemarketers from circumvenﬁhg
operatlons of the customer’s caller 1dent1ﬁcat10n service (Tenn. Code Ann. § 65-4-403).
~ Th1s statute is 1dent1ca1 to the FTC proposed rule regardmg th1s service.
Based upon the lack of effectiveness of the DMA registry, the Authority decided
.to not contract out the operatlons of the Program The Authority has gone to great
‘ ﬁnancml expense in the lmplementatlon, opera’uon and enforcement of the Program since
- the effectlve date of June 1, 2000. As of December 31, 2001, total expenditures for the

- Program in Tennessee were $630,154. The mi_fnber of solicitors that are registered with




the Anthority is 567. Registration fees of $500 per year coilected from solicitors and
ﬁnes have funded the Program. ThlS funding‘ source is vital to 'the operation of
‘Tennessee’s Program. Any national action that would have the effect of reducing the

- need for solicitors to register with the Authority would jeopardize Tennessee’s Program.
| - Consumers’ desire to be enrolled with the Tennessee Program has continue‘d to

- grow. As of March 21 2002 695,422 Tennessee consumers have registered with the

Program out of the 1 990 000 residential telephone numbers in the state. This number

| Tepresents thlrty-ﬁve percent (35%) _parnclpatlon rate of res1de_ntia1 telephone users in
Tennessee. This patticipaﬁon rate is much higher than the DMA national rate.

- Enforcement actions by the Authority have shown results. In Tennessee, 1296
consumer complsints have been investigated since August 2000 by the TRA. Twelve
(12) settlements have been reached since enforcement began in August 2000, which has
resulted in $73 000 in settlements.

The Authority has recently 'condncted an Internet-based survey of 'consumers
, reglstered with the Tennessee Progra.m.. Se\fen'htmdred- and fifty-five (755) suﬁ/eys were
| successfully emalled via the Internet to registrants of the Program Thirty-four percent
"(34%) responded All respondents rephed that the Tennessee Program was either
extremely easy (52%) or easy (48%) to register. Nmety-sm percent (96%) of the
B : respondents mdlcated that unwanted sohmtatlon calls had either significantly or
moderately dropped since being on the Tennessee Prograrn. Nmety-elght percent (98%)

of the respondents mdrcated that they would recomrnend to other Tennesseans to sign up




for the Program Only three percent (3%) of the respondents rephed that they had needed
to file a complaint with the Authonty since being included on the Tennessee Program 2
Elements of a Successful Do Not Call Program |
| The:e are many different components that are required to make a Do-Not-Call
Program effective. The registry is actually only one component of any Do-Not-Call
, _Program._- In fhe simplest of terms, the stated goals and objectives must be well defined
* through the statute and the promulgated rules and regulations so that the desired goals are

- attainable. The establishment of an effective Do-Not-Call program is not inexpensive. In

terms of staffing and financial resources, an agency must be ready to sﬁppcirt the program

less it will surely fail. The State of Tennessee has made these tough’ decisions to properly

fund the Tennessee Program. ‘The Authority has determined that there are five (5) basic

components that are essential for a successful Do-Not—Cﬂl program
. _Registration Processes: dealing with how ‘COhsmhers sign up for the program;
. Soiicitor Certiﬁcaﬁon: fequirement that all sohmtors register with the government.
e Co‘lﬁplaiht ProcedureS' investigative resources to determine validity of complaints.
e Enforcement Mechamsms procedures to enforce the regulatlons
e Public Awareness Efforts activities to promote awareness of the program'

The Authonty would be pleased to share with the FTC, as we have with other states,

what we believe are important parts of each eomponent.v It is the Authority’s position,

nevertheless, that the states are the best place to maintain and enforce Do-Not-Call

programs. Such a federal program would be massive and expensive to the point of being

difficuit to manage. In addition, the impleinentation ofa natiohal registry would likely

2 Additional information on the survey is available from the Consumer Services Division of the TRA.




: generate'tens of thousands‘ of new consumer complaints to the FTC. Once consumers are

included on the registry, they expect the solicitation calls to stop When they do not

cease, they w111 call to complam How is the FTC planmng to deal with this large

number of new consumer complaints?
Implicatlons» of a National List

A constant policy question in a federal forrn of gov’ermnent is what jurisdictional
leVel a government program is most effectively and efﬁciently implemented. .1t is the
- debate that has existed since the days of Ham11ton and Jeﬂ‘erson With these thoughts in
mind, the Authority requests the FTC to conmder the potentlal nat10nw1de impact of a
natlonal Do-Not-Call Program. ‘ |

Not\mthstanding the sigm'ﬁcant additional cost the FTC would incur if it elected

to establish a natlonal list and preempt State authonty over telemarketmg sohc1tattons

| , there are other factors that should be conmdered ‘'What would the impact of a national

- registry be on busmesses and consumers?-
The implementation of a national list could have a devastatmg effect on small

E -'telemarketmg busmesses dependmg on the rulés and gutdelmes set forth in the

implementation of such a program. If the FTC follows the Tennessee model, each month

telemarketing compames would obtain a copy of the registiy ﬁ'om the FTC. A national
_ regls"try could contain 100 million names and telephone numbers. Sendmg this massive
' database to small businesses that telemarket could overwhelm thelr resources. A small
telemarketmg busmess in Chattanooga, Tennessee for example, may not be mterested in
a national list of 100 tmlhon names, but only Want a list of Tennesseans who do not wish

to be called The Authority recogmzes and meets the various speclﬁc geographical needs




of telephone solicitors. The establishment of a national ‘registry that has to be
'implemen'ted by small businesses could create a burden as well as a potential financial
hardship. |
Workmg with state programs allow ‘small busmesses that oecaslonal SOllClt
business by telephone to operate more efﬁc1ently by working with data in the thousands
of records from each respective state in companson to having to deal with millions of
' records likely in a national registry. Dealing with a national registry would likely require
| _small busmesses to purchase expenswe computer systems necessary to handle the large
volume of data |
Through what Junsdlctronal level will Tennessee consumers be better protected
‘ from unwanted telephone sohc1tat10ns‘7 The Authonty has concluded that the protections
of the Tennessee Do-Not-Call statutes are more inclusive than the FTC could afford. The
" . Authority is concerned about the Do-Not-Call Safe Harbor provisions. The provisions of
16 C.F.R.*§. 3_10.4(!))(2) provide sellers and telemarketers wrth a “safe harbor” from
liability for ’violating the' Do-Not-Call provision found in proposed 16 C.F.R. §
310 4(b)(u1) This provision restncts enforcement for those compames that violate the
| rules and regulatrons as long as they have: (l) established and 1mplemented written
: procedures to comply with the do-not-call provrsrons (2) train personnel in proper
- procedures (3) rnamtam and record hsts of persons who may not be contacted; and (4)
excuse any call that may be the result of error. . ThlS provision could make enforcement
difficult. Wlthout active and effective enforcement, Do-Not-Call programs will fail.
Furthermore the Authority is concemed that the FTC reach is insufficient to permit full |

implementation of an effective federal Do-Not_-Call program. It is our understanding that




the FTC cannot reach telephone solicitntit)ns, in whole or inv patrt, conducted by banks,
tclephone compames, airlines, insurance compam&s credit unions, charities and pohtlcal ’
fund raisers. Many Do—Not-Call complamts the Authority has recelved concern these
entm&s Would federal preemption of state authority mean that consumer complamts
| agamst these entities would be vd1s1mssed? Tennessee statutes do not limit the
Authority’s jurisdiction over these entities.

A. Partnership Approach

Cooperatlon and shanng jurisdiction can resolve the pltfalls of this issue.

- Congr&ss has recogmzed the 1mportant role the states have to play on such regulatory

issues and has in the past encouraged partnershjps. The Authority is- committed to
worldng with the F"fC in satisfying the will of Congress on this subject and meeting the
expectations of the nublic. In this spirit we propose the following model; |

Since almost half of the states have taken.me initiative and established a Do-Not-
Call pmgta@ ‘the FTC should dlshngmsh between the states that have and for those that
- have not established then' own Do-Not-Call program. The FTC’s goal should be to not
'dlsrupt existing state Do-Not-Call programs but bulld upon their success.

For those states desiring ansdlctmn, the initial layer of government protectmn,
; mamtenance of a Do-Not—Call state list, and enforcement for Do-Not-Call wolatlons _
Would be recognized as being w1th1h the state’s _]lll‘lSdICtlon. The FTC would not preempt
state Junsdlctlon but rather estabhsh minimum regulations and maintain a default natlonal :
Do-Not—Call reglsu-y that compames ‘could obtain from the FTC when telemarketmg in
states that have _no.Do-Not-Call program (referred to as opt-out states). .The default

national registry will not include the names of consumers from the states that have




informed 'tile FTC that will opér.ate a state Do-th-Call program (referred to as opt-in
states). Y’I“he FTC would insﬁ'uct the telemarketérs that they must contact those opt-in B
.- states for fhéir_Do-Not-Call reéistry. Opt-in states would have the ability to enact more
| stringent Do-Not-Call regulations as iong as such regulations do not conflict with federal
law. |

On enforcement issues, the opt-in states wQuld conduct investigations of Do Not
Call violations within their states and enforce state law. Tennessee Do Not Call statutes
_ permit us to enforce all solicitation éalls coming into Tennessee. However, there may be
situations where some opt-in states need the FTC enforcerﬁent assistance on some
interstate and international telemarketing complaints. Joint investigations could be
conducted in these situations.

‘ Finaliy, the effectiveshariﬁg vof juﬁsdiCtioﬁ oyer linw_anted sél_icitaﬁoﬁs requlr&s
ﬁvgnués of co‘mrﬁunications between the FTC and the states. The Authority recommends
~ that a joint'Federal-State Board be established by the FTC to further refine how the
partnership will work. The Authority plans to attend the FTC’s public forum scheduled
for .Tune on this subjec’; and will be Wlllmg to ﬁthhef_disc':uSS the idea of the partnership
apprdach. |

- This model is similar to the partnership that exists between the Federal
Communic‘aﬁ'ons Commission and the states in the eﬁforcemenf of slamming complaints.
- The latest statistics on slamming complaints feveal a drop in the number of complaints.

The Authority as'sex"ts that a similar approach may be as effective here.
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Other Issues |

There are some telemarketing issues that cry for a national solution. One such
issue is the unlanol use of automated dialers and messaging_ equipment. Many of these v
devices are etill being used in Tennessee. Consideration should be given to the
prohibiﬁon of the mahhfactwin’g of this equipment except for the lawful purposes as
outlined by law with a salee ‘re_gistration requirexhent for both the manﬁfaeturer and all
) entities using these devices. |
The FTC has accurately surrmsed the lmkage of caller ID service to lumtmg,
' _ elemarkehng abuses Caller ID service gives consumers the power to ﬁght unwanted
telephone sohcltauon calls This may be a reason why some telemarketers use every
trick to block call D service from working properly on the consumer’s telephone. Caller
D information provided by consumers heve been vital to .the successful enforcement
efforts by the TRA and any lmpedunents to. 1ts proper function should be addressed.
Techmcal excuses offered by some telemarketers for not prov:dmg callmg mformatxon ‘
' over caller ID ‘service should be addressed one-by-one until solutions are found. The
FTC and the Federal Commumcatlons Comm1ss10n may be in a stronger position to
address these technical issues. .The Authority suggeSts that there should be a prohibition -
on the manufaetunng of PBX equipment or stauons that allow for the caller ID block
capablhty The Authority further - reoommends that caller ID mformahon such as a
. telephone number should be shown for a main PBX number that can be reached dunng
normal husinéss_ hours for the party originatihg the call regardless of on whose behalf the
call is being made. The FTC along with otl1eh federal ag'enci’eé should further investigate

the establishment of a minimum standard for a T-1 grade telephone line which would
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require s_oine line identification of the d‘esi-gnated. trunk with a given phone number that
-would show up oﬁ the consumer’s caller identiﬁbéation equipment. Regulations should be
péssed making attempts to alter or falsify caller ID informatiqn a federal violation with

: éévére consequences. | |
Thank yQ_u for ‘your favorable consideraﬁoﬁ of these filed comments to the

Telemarketing Rulemaking, FTC File No. R411001.

Respectfully Submitted,

KN

K. David Waddell
Executive Secretary
Tennessee Regulatory Authority

March 28, 2002

12




